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Welcome to Cona Elder Law! 
Elder Law is a specialized field of law that addresses the unique legal issues affecting 
older adults as they age. It encompasses Asset Protection, Estate Planning, Long 
Term Care Planning, Medicaid Planning and Care Coordination, as well as major 
life decisions and quality of life decisions, such as planning for future health care 
needs. For this reason, Elder Law often involves family members and other loved 
ones and is multi-generational in its approach. 

 
Elder Law and Estate Planning are complex areas of the law. The federal and state 
laws regarding asset protection and tax planning are constantly changing. This makes 
for a dynamic and interesting law practice, but an overwhelming topic for our clients. 

 
We have created this Guidebook to help our clients and their families wade through 
some of the confusion and to clarify various issues and planning options. The 
information is relatively easy to understand and free of all “legalese.” We have 
selected the topics based on the most commonly asked questions and issues raised by 
our clients. 

 
This Guidebook is an excellent educational tool but by no means does it replace 
the valuable case-specific legal advice you will receive from your Elder Law and 
Estate Planning attorney at Cona Elder Law. Our experienced and knowledgeable 
attorneys, practicing Elder Law and Estate Planning for more than two decades, 
are always available to meet with you and your family to discuss your needs. 

 
We hope you find the Guidebook informative and useful! 

 
 

 

 
 
Jennifer B. Cona, Esq. 
Founder and Managing Partner 
 
Stay Connected with: Facebook, LinkedIn, YouTube and Twitter. 

 

 
A digital version of this Guidebook is available for download at 
www.conaelderlaw.com. 
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Our Mission 
 

Cona Elder Law PLLC combines extensive legal knowledge and expertise with passionate 
advocacy for our clients. In practice for over two decades, our attorneys are leaders in the 
field. We are guided by our mission of delivering the highest quality of counsel specific to 
each client's needs. Our thorough and comprehensive services are designed to make you and 
your family feel comfortable. We understand the stress of aging and caring for loved ones 
because we’ve been there ourselves. 

 
Based in Melville, Long Island, Cona Elder Law is an award-winning Elder Law and Trusts 
and Estates firm. Our Founder and Managing Partner, Jennifer Cona, is nationally 
recognized, and our attorneys are members of the National Academy of Elder Law 
Attorneys. Together our attorneys have over 125 years of combined experience in this 
specialized field of law, including Estate Planning, Asset Protection, Medicaid Planning, 
Wills and Trusts, Probate, Estate Administration, Special Needs Planning and Estate 
Litigation. 

 
Our mission is to inspire and empower older adults to embrace aging with support and 
resources through a holistic approach to Elder Law and Trusts and Estates. We provide 
thought leadership and deliver exceptional legal services to both families and the health care 
industry, finding innovative strategies and solutions to ensure our older adults receive quality 
care. We are dedicated to our clients, our community and our employees and to making New 
York a great place to live, work and age with grace. 

 
Cona Elder Law PLLC has been featured in many publications, including The New York 
Times, The Wall Street Journal, Kiplinger’s, CPA Wealth Provider, Newsday, The New York 
Law Journal, Long Island Business News, USA Today, Reader’s Digest, Newsweek, and 
many others. Our attorneys contribute regularly to media outlets and have appeared as guests 
on WNBC-TV, CNN-FN, News 12 Long Island, News 55, Channel 21, WBLI Radio, 
WBAB, WOR and WFAN. Acting as educators and advisors, Cona Elder Law attorneys 
frequently lecture at professional organizations, colleges and universities, assisted living 
facilities and senior citizen groups. 

 
Please visit us at www.conaelderlaw.com. 

 
Customized Trusts, Estates and Elder Law Plans 
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Top 10 Myths of Elder Law 
& Estate Planning 

 

 
 

1. A revocable trust avoids estate taxes. 

2. A joint account is not a countable asset for Medicaid purposes.  

3. A power of attorney can make health care decisions. 

4. An IRS tax-free gift does not count as a gift for Medicaid 

purposes. 

5. A Will governs all assets, even accounts with joint titleholders 

or beneficiaries. 

6. You can’t own a home and be eligible for Medicaid benefits.  

7. Life insurance is not part of your taxable estate. 

8. An IRA is a countable resource for Medicaid purposes. 

9. A young person does not need Advance Directives. 

10. A person with special needs cannot inherit money without 

losing government benefits. 
 
 

Find out why all of the above are incorrect and get all the right 
answers inside this Guidebook. 
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Medicaid Planning 
 

Many people believe their long-term health care costs will be paid for by Medicare. Others 
believe their private health insurance will cover such costs. Generally, neither is the case. 
Neither Medicare nor private health insurance benefits cover long-term health care needs. 

 
So, how does the average senior meet the looming costs of long-term health care without 
exhausting all assets? Many families engage in Medicaid planning for the purpose of 
qualifying an individual for Medicaid benefits. 

 
Medicaid is a joint state and federal program that covers long-term health care needs for the 
elderly and disabled. Medicaid is a government entitlement program and, as such, an 
individual must qualify both medically and financially for benefits. In order to qualify 
financially for Medicaid benefits, an individual may transfer assets to reduce his or her 
accounts to the level permitted by Medicaid. 

 
Many people have the misconception that they must wait five (5) years before they are 
eligible for Medicaid benefits. This is simply not the case. Medicaid has the right to know 
your financial history for the past five years, which is known as the look-back period. But a 
senior may be eligible immediately for Medicaid benefits or may have to wait for a specific 
period of time — anywhere from one month to five years — depending on the family 
situation and the amount of assets transferred. 

 
There are different rules for transferring assets based upon family composition and the type 
of care required. Spouses have special rules that allow for exempt transfers of assets. There 
are also more lenient rules when applying for Medicaid home care benefits, as opposed to 
nursing home benefits. Special rules govern the protection of the family home as well. Your 
situation must be fully explored with your knowledgeable and experienced attorney at Cona 
Elder Law. 
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The Nursing Home Admission 
Process: What to Expect 
 
The nursing home admission process can be overwhelming, especially when juggling the 
emotional impact of placing a loved one in a nursing home. Knowing what to expect can 
help alleviate some of the stress. 

 
When a hospital is ready to discharge a patient who needs rehabilitation or residential health 
care services, a nurse will complete a Patient Review Instrument (PRI). This assessment is 
required for admission to any nursing home in New York State. Family members and loved 
ones will be asked to identify five skilled nursing facilities of their choosing for their loved 
one’s admission. The PRI will be sent to the selected facilities which will determine if the 
individual is suitable for admission to that facility. 

 
When an individual has a three-day hospital stay immediately prior to being transferred to a 
skilled nursing facility or rehabilitation center, he/she will be entitled to a maximum of 100 
days of Medicare coverage if all eligibility criteria are met and so long as the individual is 
making progress and/or maintaining his/her skill level due to the therapy or rehabilitation 
services provided. The first 20 days in the facility will be paid for in full by Medicare and 
days 21-100 will be subject to a co-pay, which can be covered by supplemental Medicare 
insurance (i.e. Medigap coverage) or other private health insurance. If the individual is no 
longer progressing and/or maintaining their skill level with therapy or rehabilitation, their 
Medicare coverage will end and another payment source will be required. 

 
The cost of nursing home care is extremely high, averaging tens of thousands of dollars per 
month. As noted above, Medicare covers a maximum of 100 days of nursing home care and 
regular health insurance plans do not cover long-term health care needs such as care in a 
nursing home. Accordingly, there are only three ways to pay for nursing home care: payment 
from your own assets and savings, long-term care insurance or Medicaid. 

 
When you are admitted to a nursing home, you will be asked to sign an Admission 
Agreement. If you cannot do so, an agent under a Power of Attorney or other designated 
representative can sign the agreement for you. If you have assets, you will be asked to pay a 
security deposit. For those applying for Medicaid benefits, your monthly income (Social 
Security benefits, pension, etc.) must be paid to the nursing home each month (which is 
called Net Available Monthly Income or “NAMI”). 

 
It is important to plan ahead and prepare for the costs of such care. Your attorney at Cona 
Elder Law can review your asset protection options but keep in mind that the earlier you 
plan, the more assets you can save. 
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Medicaid Nursing Home Benefits 
 

Many people believe that they are not eligible for Medicaid benefits because they did not give 
away their assets five years ago. This is a common misconception of the law. 

 
The Medicaid laws impose a penalty period upon individuals who have transferred assets to 
someone (other than a spouse or other exempt person) within five years of the date of 
application for Medicaid nursing home benefits. This penalty period is a period of time 
during which that individual is not eligible for Medicaid benefits. The penalty period is based 
upon the value of the assets given away divided by the average cost of nursing home care in 
the county where the nursing home is located. The penalty period can be anywhere from one 
month to five years. If an application is prematurely submitted, the penalty period can be 
even greater than five years. 

 
Experienced Elder Law attorneys like the attorneys at Cona Elder Law use a specific formula 
to calculate penalty periods. The calculation determines how much money an individual can 
give to his or her family members and how much must be spent down on the cost of care 
during the period of ineligibility. 

 
With early planning, a family can preserve more assets and will have many planning options 
available. However, even with “crisis planning,” there are still opportunities available to 
preserve assets. 

 
The applicant may also take steps to protect the family home from a Medicaid lien in the 
future. There are several options available for protecting the home, including transferring the 
home with a life estate or transferring the home to a trust. 

 
There are different rules for transferring assets based upon family composition and the type of 
care required. Spouses have special rules that allow for exempt transfers of assets. In 
addition, the laws governing Medicaid Home Care benefits are different from the laws 
governing Medicaid nursing home benefits. 

 
You should always consult with the knowledgeable attorneys at Cona Elder Law before 
engaging in any Medicaid planning. 
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Medicaid Home Care Benefits 
 
The laws governing Medicaid Home Care benefits and the laws governing Medicaid 
institutional (nursing home) benefits are very different when it comes to Medicaid eligibility. 
It’s easy to get confused. There is a lot of misinformation being given, especially when it 
comes to look back periods and penalty periods. 
 
You must be both medically and financially eligible for Medicaid Home Care. Financially, 
your assets may not exceed the current year’s resource allowance and income allowance. In 
addition, your spouse will be subject to a community spouse resource allowance and income 
allowance (but see Spousal Refusal section in this Guidebook). You may own your home and 
remain eligible for Medicaid Home Care benefits. However, with proper planning, you can 
protect your home from any future Medicaid liens (see Protecting the Family Home section of 
this Guidebook). Currently, the look back period for Medicaid Home Care benefits is 30 
months; however there is no clear implementation date at this time. This means that you may 
be ineligible for Medicaid Home Care benefits for a certain period of time if you made any 
transfers of assets during that time period. 
 
There are new rules for assessing how many hours of care an individual needs at home. For 
example, the Medicaid agency requires that the individual must require assistance with three 
activities of daily living (dressing, bathing, grooming, transferring) or assistance with two 
activities of daily living plus supervision if the individual has a dementia diagnosis. 
 
You may keep your monthly income up to a maximum income allowance prescribed by the 
state. If you have income in excess of the allowable amount, you must spend down your 
excess income on the cost of your care. Your excess income will be used to pay for your care 
first. Once that money has been expended each month, Medicaid will pay for all of your care 
needs, including prescription drugs, medical equipment and home health aide costs, for the 
rest of the month. Alternatively, you may place your excess income into a Pooled Trust (see 
Pooled Income- Only Trusts section in this Guidebook). 
 
These rules apply only to applications for Medicaid Home Care benefits. If you require 
nursing home benefits in the future, the look back period and penalty period rules are 
different. However, with proper planning, you may reduce or eliminate any period of 
ineligibility. 
 
As you can see, the laws are quite complex. You should always consult with the experienced 
attorneys at Cona Elder Law before engaging in any Medicaid planning. 
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Married Couples & Medicaid 
 
Married couples are afforded great leniency under New York’s Medicaid laws. A couple can 
transfer any amount of money or property from one spouse to the other without incurring a 
Medicaid penalty. For example, if a husband falls ill, the couple can transfer all assets to the 
wife’s name and the husband will be eligible for Medicaid benefits immediately. There is no 
penalty or waiting period. This applies for both Medicaid nursing home benefits and home 
care benefits. 
 
Under New York’s Medicaid laws, spouses are protected by a special exemption that allows 
them to transfer money from one spouse to the other without incurring any penalty or waiting 
period whatsoever. Many people confuse the Medicaid look-back period with the Medicaid 
penalty period. The look-back means that an individual or married couple must provide 
documentation to the Medicaid agency regarding their finances for the past five years. While 
a married couple must provide this information to the Medicaid agency in order to be eligible 
for benefits, there will be no “penalty period” or period of ineligibility for the spousal 
applicant. 
 
The spouse who is not the applicant for Medicaid benefits (the “community spouse”) is 
entitled to keep an income allowance each month. If the husband is the applicant and the 
wife’s income is less than the allowance, when her husband enters the nursing home, she is 
entitled to keep a portion of her husband’s monthly income to bring her up to a total 
permitted monthly income allowance. Further, she is entitled to keep assets up to a resource 
limit prescribed by the state. If, after transferring all of the married couple’s assets to her 
name, the wife in our example has more than the permissible amount in assets, she can sign a 
“spousal refusal.” This is simply a statement by the community spouse that he or she is not 
making assets available for the other spouse’s care. Based upon that statement, the wife in our 
example can keep more than the resource allowance and her husband will still receive 
Medicaid benefits. The catch is that the Medicaid agency then has the right to initiate a 
lawsuit against the wife for monies expended on her husband’s behalf (see Spousal Refusal 
section in this Guidebook). 
 
These laws apply to married couples only. You should always consult with the 
knowledgeable and experienced attorneys at Cona Elder Law before engaging in any 
Medicaid planning. 
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Spousal Refusal 
 
Under New York law, spouses have a legal duty to support each other. Until the Medicare 
Catastrophic Coverage Act of 1988 (“MCCA”) was adopted, many well (i.e., healthy) 
“community” spouses became impoverished as a result of the astronomical costs of long-term 
care for their ill spouse. The MCCA legislated that the ill spouse can freely transfer his or her 
assets to the community spouse and be eligible for Medicaid benefits immediately. If after 
making those transfers, the community spouse has assets above the resource allowance 
prescribed by the state, the community spouse can sign “spousal refusal,” whereby the well 
spouse refuses financial responsibility for the other, leaving Medicaid to pay for the care. In 
this way, community spouses need not become penniless paying for an ailing partner’s care 
and do not have to divorce their spouse to avoid impoverishment. 
 
To secure Medicaid eligibility, married couples transfer assets from the Medicaid applicant 
spouse to the community spouse. There are no restrictions or penalty periods imposed on 
transfers of assets between spouses. For example, a Medicaid applicant with $150,000 in 
assets may transfer the whole amount to his spouse on Day 1 and be eligible for Medicaid 
benefits on Day 2. 
 
The catch is that the local Departments of Social Services retain the right to sue the 
community spouse for the cost of the care paid for by Medicaid. Because local departments 
have different approaches to spouses who execute a spousal refusal, varying from aggressive 
pursuit of recovery of benefits including commencement of legal action to sporadic or non- 
existent recovery efforts, you must consult with Cona Elder Law regarding your options and 
risks. When faced with the prospect of impoverishment and essential long-term care, many 
community spouses choose spousal refusal with the understanding that, at some point, the 
local department may seek reimbursement for monies expended under the Medicaid program 
on behalf of their spouse. Because Medicaid is only permitted to seek reimbursement at the 
Medicaid rate (versus the private pay rate), it is less expensive for your spouse to continue to 
receive long-term health care via Medicaid rather than for you to pay out of pocket for such 
care, even if such a lawsuit is pursued. 
 
There are several tools available for dealing with spousal refusal lawsuits, which may enable 
the well spouse to negotiate the Medicaid lien. It is important to seek representation with the 
experienced litigators at Cona Elder Law that specifically handle spousal refusal litigation if 
recovery is sought. 
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Medicaid Exempt Transfers 
 
Many people believe that when you engage in Medicaid planning, you must transfer all of 
your assets and wait five years to be eligible for Medicaid benefits. Oftentimes, this is not the 
case. There are some transfers that are exempt and therefore do not create any type of penalty 
period whatsoever. 
 
Spousal Transfers 
All transfers between spouses are exempt. This means that if one spouse becomes ill, he or 
she can transfer all assets to the well spouse and be eligible for Medicaid benefits 
immediately. This includes the ill spouse’s interest in the family home. 
 
Transfers to a Child with Special Needs 
All transfers to a child with special needs are exempt. If you have a child with special needs, 
you may transfer assets and/or real property to that child without incurring a Medicaid 
penalty period. The assets may be transferred to that child outright or into a Special Needs 
Trust. A trust is usually the preferred method as you must be careful not to disrupt the special 
needs child’s benefits if he/she is on Medicaid or other government benefits. 
 
Exempt Homestead Transfers 
There are also special rules for transferring the homestead. An exempt transfer of the 
homestead can be made to certain qualified individuals, such as: 
 

x Spouse 
x Minor Child 
x Disabled or blind child (of any age) 
x Caretaker child — defined as a child who has resided with his/her parent in the 

homestead for at least two years prior to the parent’s admission to a nursing home 
x Sibling of the Medicaid applicant who has resided in the home for at least one year 

prior to institutionalization and who has an equity interest in the home. 
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Protecting Assets in a Crisis: 
Promissory Note Planning 
 
Federal laws passed in 2005 severely restricted Medicaid asset protection planning. The law 
was aimed at eliminating transfer of asset strategies at the so-called “crisis” phase, that is, 
last-minute transfers of assets just prior to or immediately after an individual’s placement in a 
nursing home. However, the federal law left open one planning strategy in particular — 
planning via a promissory note. 
 
With the promissory note strategy, it is still possible to protect one-half of an individual’s 
assets, even if he or she is already in a nursing home. It works as follows: the nursing home 
resident transfers all of his/her funds (less the Medicaid-permissible resource allowance) to an 
individual/family member. The person receiving the funds signs a note promising to pay back 
approximately one-half of the monies transferred (the loaned assets), plus interest, to the 
nursing home resident on a monthly basis. The monthly amount to be paid back to the 
resident is calculated using the nursing home’s daily rate less the resident’s monthly income. 
Upon payment of the monthly amount to the resident, the resident writes a check for the same 
amount to the nursing home. The note repayment amount, together with the resident’s 
income, covers payment to the nursing home during the penalty period (number of months) 
incurred by the transfer of the other one-half of the assets (the gifted assets). The loan 
payments are calculated to end at the same time that the penalty period on the gifted assets 
ends, thereby making the nursing home resident Medicaid-eligible on that date. The family 
member(s) will keep one-half of the assets (the gifted assets) free and clear. 
 
The following example will help illustrate: Mrs. Jones has $230,000 in assets. She transfers 
$220,000 to her daughter, $110,000 of which is a gift and $110,000 of which is a loan. Mrs. 
Jones’ daughter signs a promissory note for the loan of $110,000 stating that she will repay 
the loan at the rate of $11,000 per month. The penalty period based on the gifted assets of 
$110,000 will run for 10 months (calculated by dividing the amount gifted by the regional 
rate in the county where the nursing home is located). The $110,000 loan will be repaid to 
Mrs. Jones over the 10-month period at $11,000 per month, which Mrs. Jones will use to pay 
the nursing home during that period of time, along with her other monthly income (Social 
Security, pension). After 10 months, the loan will be repaid, the gifted money will be 
protected and Mrs. Jones will be eligible for Medicaid benefits. 
 
Promissory note planning is a complex strategy and every detail must be carefully calculated 
and followed for the strategy to work. Be sure to consult with your experienced Cona Elder 
Law attorney to ensure your plan is properly implemented. 
 
Planning in advance is always recommended, but clients can take comfort in the fact that not 
all will be lost if a loved one has not planned ahead. 
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Protecting The Family Home 
 

For many families, the family home is the largest asset. Many people are concerned about 
losing their home, and rightfully so. With the rising cost of health care, how can you protect 
your home? There are many ways to protect your home, each of which has Medicaid planning 
consequences and tax consequences. 
 
Outright Transfer 
You may give your home to another individual, such as a spouse or child, by signing a new 
deed in that person’s name. This will ensure that Medicaid can never place a lien on your 
home and that the value of your home will not be countable as part of your estate assets, 
thereby potentially reducing estate taxes. However, you may lose your real estate tax 
exemptions, such as Enhanced STAR or Veterans’ deductions, and you have no guarantee 
that you can continue to reside in the house. Further, the new owner may incur significant tax 
disadvantages, particularly if the house is not that person’s primary residence, and the 
property is subject to their creditors, divorce, etc. There will also be a Medicaid penalty 
period based upon the transfer of the entire value of the house. 
 
The Life Estate 
You may give your home to another individual and retain a life estate. The retained life estate 
means that you have all rights and obligations regarding the property during your lifetime. 
For example, you have the right to reside in the home for life. You will be responsible for all 
upkeep and taxes and you will keep all real estate tax exemptions. Upon your death, the 
property will pass to your designated beneficiary automatically (i.e., without the probate of 
your will). The transfer of the home with a life estate protects the home from Medicaid as a 
lien can never be asserted against the home. Further, the penalty period assessed on the 
transfer will be reduced for Medicaid planning purposes. The life estate has a multitude of tax 
ramifications that must be considered (see the Life Estate section of this Guidebook). 
 
Irrevocable Trust 
You may transfer your home to a trust. An irrevocable trust will protect the home from 
Medicaid after five years have passed. If properly drafted, you will keep your real estate tax 
exemptions. Your heirs will get certain tax advantages and will inherit the home without the 
need for probate of your will. Unlike the life estate, the house may be sold without losing any 
capital gains exclusions. 
 
Each method of transfer has tax consequences and Medicaid consequences. Make sure you 
seek legal counsel from the experienced and knowledgeable attorneys at Cona Elder Law 
before taking any action. 
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Do I Need a Trust? 
 

As you plan for your future health care needs, what steps should you take to protect your 
assets? Should you set up a trust? If so, how do you know what kind of trust is right for you? 
 
There are many different kinds of trusts, each of which serves a different purpose. Some 
trusts reduce or eliminate estate taxes and other trusts are designed to avoid probate, such as 
when property is held in another state. A specific kind of trust is used for asset protection and 
specialized trusts are often used to manage money for minor children or for individuals with 
special needs. 
 
There are four basic types of trusts: testamentary trusts, living trusts, revocable trusts and 
irrevocable trusts. Testamentary trusts are created in a will and do not hold any property until 
you pass away. Living trusts are created during a person’s lifetime and property is transferred 
into the trust right away. Revocable trusts can be changed or terminated at any time during 
your lifetime. Irrevocable trusts cannot be changed or terminated, except in very limited 
circumstances. 
 
In order to protect assets, such as for Medicaid eligibility purposes, a living trust must be 
irrevocable. You cannot have access to the principal of the trust, but you can maintain the 
right to receive income generated by the trust assets (dividends, interest, etc.). Almost any 
type of asset may be held in a trust, such as: 
 

x Cash 
x Title to your home 
x Bank accounts 
x CDs 
x Stocks 
x Brokerage accounts 
x Mutual funds 
x Annuities 

 
The only asset which you may not want to transfer to a trust is a qualified retirement account, 
such as an IRA, 401(k) or 403(b). 
 
Once five years pass, the assets held in an irrevocable trust are protected with respect to 
Medicaid. You will not be obligated to spend those assets on the cost of your care. Instead, 
the assets will pass to your heirs and beneficiaries. 
 
Planning ahead to protect your assets is always smart but the strategy will be different 
depending on your age, health, family composition, and total assets. It is never too early to 
plan and establishing an asset protection trust can be the first step. 
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Retirement Assets & Medicaid 
 
In order to become eligible for any type of Medicaid benefits (institutional or community 
benefits), an individual must have less than the resource allowance amount set by the state. 
To reach this asset limit, many people transfer their assets to an asset protection trust. Such 
transfers may be subject to a penalty or ineligibility period wherein Medicaid benefits are not 
available for a calculated period of time. 
 
When dealing with retirement accounts, the task of transferring assets can become very 
difficult. Many times, individuals will incur large penalties for pulling retirement assets out 
early or withdrawing a large sum at one time. In addition, there may be enormous tax 
consequences. 
 
Fortunately, Medicaid currently treats retirement assets differently from other assets. 
Currently, IRA accounts (and other qualified retirement funds) in pay status do not count 
toward an individual’s resource limit and do not have to be surrendered and transferred. What 
is pay status? Pay status generally means that the individual is 70 and a half years old and is 
taking the required minimum distribution (RMD) from the account. Medicaid will require 
that a maximum monthly distribution be taken, but as long as the Medicaid applicant is in 
receipt of, or has applied for, periodic payments, the principal of the retirement fund will not 
be counted as a resource for Medicaid eligibility purposes. Accordingly, an applicant can be 
eligible for Medicaid benefits even if s/he has an IRA or retirement fund of any value — as 
long as the applicant is receiving a monthly payment. 
 
If you are not 70 and a half and/or have not elected a periodic payment but plan to apply for 
Medicaid benefits, be sure to request a maximum distribution (based on Medicaid’s life 
expectancy chart) before you file an application for Medicaid benefits. It is important to make 
sure that periodic payments are in place (or an application for monthly payments made) prior 
to the first day of the first month for which Medicaid coverage is sought. 
 
Note also that the monthly payment will be counted as income and will be budgeted by 
Medicaid — meaning that the monthly distribution will have to be paid to the nursing home 
or community health care provider. However, this is a small price to pay to protect such an 
important asset. 
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Preparing an Application 
for Medicaid Benefits 
 
Applying for Medicaid benefits can seem like an overwhelming task. However, with some 
simple preparation, you and your attorney at Cona Elder Law can successfully complete the 
application process. 
 
The following items need to be gathered for both the applicant and spouse, if applicable: 
 

x Social Security and Medicare cards 
x Private health insurance card and evidence of monthly premium paid 
x Original birth certificate, passport or other proof of date of birth 
x Marriage certificate 
x Death certificate of spouse (if applicable) 
x Evidence of military service (enlistment papers, discharge papers, etc.) 
x Social Security award letter and pension benefits statement for current year 
x Deed to home and tax bill for current year or rent receipt, check or lease agreement 
x Last five years of bank statements from all accounts in which the applicant had or 

has a financial interest, whether alone or joint with anyone else, even if now closed 
x Last five years of federal income tax returns 
x Information regarding life insurance policies, including cash surrender value 

 
Applicants are responsible for providing an explanation for and documentation of every 
financial transaction of $2,000 or more. This includes copies of canceled checks, bills, 
receipts and copies of deposit and withdrawal slips. 
 
Incomplete Medicaid applications are routinely rejected. Providing your Cona Elder Law 
attorney with complete information will lead to a speedier and more cost-effective Medicaid 
application process. 
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Medicaid Home Care: 
Managed Long-Term Care 
 
Most elderly and disabled people who require long-term care would prefer to receive such 
care in their own homes. Fortunately, New York State has one of the most comprehensive 
government-financed home care programs in the United States. 
 
The Medicaid Home Care program is complicated and often misunderstood by consumers, 
social workers, health care providers, and government officials. In New York, it is possible to 
receive anywhere from four to twenty- four hours of Medicaid-paid home care services, 
provided that such care is medically necessary and the individual’s health and safety can be 
maintained in his/her home. 
 
Once an applicant is approved financially for Medicaid Home Care benefits (see Medicaid 
Home Care Benefits section in this Guidebook), he/she must schedule an initial assessment 
with New York State. Then he/she must select a Managed Long-Term Care Plan. Each plan 
has a Plan Administrator, who will send a nurse to the individual’s home to perform an 
assessment and determine the number of hours of home care services necessary for the 
applicant’s health and safety to be maintained in their environment. 
 
The number of hours of care recommended is determined in large part by the degree to which 
the applicant needs hands-on assistance to perform the activities of daily living, such as 
dressing, bathing, grooming, toileting, transferring, feeding and turning/positioning. The 
assessment will also consider the span of time in which the assistance is needed as well as the 
availability of informal caregivers (family members and/or household members) who can 
provide certain services. 
 
Managed Long-Term Care plans offer many additional services including case management, 
transportation to doctor’s appointments, dentistry, audiology, podiatry, optometry, social day 
care, in-home physical therapy, home-delivered meals, personal emergency response systems 
and even medically necessary home modifications such as ramps and grab bars. 
 
While New York State offers extensive Medicaid home care programs to its residents, it is 
often necessary to call upon the aggressive advocates at Cona Elder Law to ensure you 
receive a maximum amount of hours and services. 
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Medicaid Home Care: Choosing & 
Keeping Your Home Health Aide 
 
A home attendant who helps an elderly or disabled person fulfill his or her basic care needs 
on a daily basis develops an unusually close relationship with the patient and their families. 
Therefore, it is of critical importance that a patient be able to utilize the services of a home 
attendant with whom they are compatible. New York State offers a Consumer-Directed 
Personal Care Assistance Program that recognizes the value of choosing or keeping your own 
home health aide. This unique program allows a Medicaid recipient and their families to 
select and supervise their own home health attendants. 
 
Under the traditional model for the provision of Home Care services through the Medicaid 
program, the patient chooses a Managed Long Term Care Plan. Although the patient and his 
or her family are permitted to request the assignment of particular aides and can request a 
change in aides if they are dissatisfied with their performance, agencies are not obligated to 
honor such requests, and frequently will not do so. It can be a very frustrating experience for 
an elderly or disabled patient and their family to be forced into a process of either continually 
changing home attendants or being forced to work with a person with whom they are not 
compatible. 
 
The Consumer-Directed Personal Care Assistance Program (known in some counties as 
“Concepts of Independence”) provides patients and their families with complete freedom of 
choice as to who shall provide personal care services and what tasks they are to perform. If 
the patient participates in this program, he or she is free to hire, fire, and supervise a home 
attendant of their own choosing. The only caveat is that the aide must be able to legally work 
in the U.S. 
 
However, patients who elect to be serviced by the Consumer-Directed Personal Care 
Assistance Program must forego certain legal entitlements. The agency cannot be held liable 
for any negligent acts of the home attendant, unlike the traditional model. In addition, the 
patient and their families have sole responsibility for locating substitute home attendants in 
the event an aide fails to show up or quits. Under the traditional model, the agency is 
responsible for finding a replacement aide and otherwise providing the patient with services 
that have been approved by Medicaid. You must weigh your priorities: a participant in the 
Consumer-Directed Personal Care Assistance Program is granted much flexibility in terms of 
who shall provide services, but also must accept greater supervisory responsibility. 
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Power of Attorney: 
Who Will Control My Money? 
 
The loss of control over your finances is a scary notion. A Durable Power of Attorney is one 
of the best defenses, and a powerful offensive tool, to protect your assets. 
 
A Durable Power of Attorney is an important legal document that allows you to name a 
trusted loved one to handle financial transactions and make financial decisions for you, such 
as paying bills, handling banking, insurance, real estate transactions and asset transfers, even 
if you become incapacitated. A validly executed Power of Attorney is an important tool 
which allows you to engage in estate planning and asset protection planning, even in the 
event you suffer a debilitating illness. 
 
The desire to make gifts and other asset transfers for estate and Medicaid planning purposes 
is often the motivating factor behind the execution of a Power of Attorney. A Durable 
General Power of Attorney becomes effective immediately upon execution. It gives your 
appointed agent the authority to do anything with your property that you could do, including 
making gifts and asset transfers if you grant such authority. 
 
A Power of Attorney does not take away any of your power to act on your own behalf. For 
example, you will continue to handle your own financial affairs and you may revoke the 
Power of Attorney at any time. Unless revoked, the Power of Attorney will remain in effect 
until your death. 
 
The Power of Attorney you execute should be a “Durable” Power of Attorney. A Durable 
Power of Attorney will remain in effect in the event you become disabled or incapacitated. A 
validly executed Power of Attorney avoids the necessity for a guardianship proceeding and 
court involvement. 
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Living Will & Health Care Proxy: 
Do I Need Both? 
 
Any person with capacity can communicate their wishes to doctors and medical professionals 
regarding their medical care, but what happens if you temporarily or permanently lose 
capacity or are unable to communicate? 
 
A Health Care Proxy and Living Will permit an individual to engage in advance medical care 
planning and are critical in the event of temporary or permanent incapacity. 
 
The Health Care Proxy is used to designate someone, called your Health Care Agent, to make 
medical decisions on your behalf and to communicate your health care wishes to medical 
professionals. If you have capacity and can express your own health care decisions, the 
Health Care Agent cannot override those decisions. A Health Care Agent is allowed to make 
decisions when your doctor has determined that you can no longer make those decisions 
yourself. You should specify in the proxy whether your Health Care Agent should have the 
authority to make decisions on your behalf regarding artificial nutrition and hydration. You 
should also be sure to appoint an alternate Health Care Agent should the first agent be 
unavailable or unable to act. Your Health Care Proxy should contain a HIPAA release 
authorizing your Health Care Agent to have access to your medical records. 
 
The Living Will is a document in which you express your wishes regarding end-of-life care. 
In a Living Will, you specify your wishes regarding the use of life-sustaining treatments such 
as artificial nutrition and hydration, pain management, administration of CPR, etc. The Living 
Will works together with the Health Care Proxy and the agent named must be the same in 
both documents. You make your own medical care decisions known in the Living Will; your 
Health Care Agent simply sees to it that your wishes are carried out by their authority under 
the Health Care Proxy. 
 
As with all Advance Directives, you should fully discuss your wishes with your loved ones 
and your doctors. 
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Family Health Care Decisions Act 
 
What happens if you don’t have a Health Care Proxy and you become incapacitated? Who 
can make health care decisions for you? Who will medical professionals listen to? The 
Family Health Care Decisions Act (FHCDA) provides a framework for surrogate decision 
making for individuals who lack capacity and who have not designated an agent in a Health 
Care Proxy. 
 
First, the attending physician must determine that the patient lacks decision- making capacity 
and, depending on whether the patient is in a hospital or a nursing home, a second 
independent determination of incapacity may be required. If any disagreement arises during 
this process, the case must be turned over to the facility’s Ethics Review Committee for 
resolution. 
 
Second, the FHCDA sets forth a priority order of surrogate decision makers as follows: 
 

x A legal guardian 
x A person 18 years or older designated orally by the patient if made in the presence 

of two adult witnesses and those witnesses affirm that the patient reasonably 
appeared to have decision-making capacity to make such a designation. The orally 
designated person can be further down on the priority list, provided a higher-
priority person does not object. 

x A person 18 years or older designated by a person of higher priority on the list, 
provided no other person in a higher priority position objects 

x A spouse or domestic partner 
x A son or daughter over the age of 18 
x A parent 
x A brother or sister over the age of 18 
x A close relative or close friend 

 
Decisions to withhold or withdraw life-sustaining treatment on behalf of a patient can only be 
made by a surrogate in limited circumstances and only with the concurrence of two 
physicians, one of whom must be the attending physician. Further, if the patient resides in a 
nursing home, the Ethics Review Committee will have to review and approve the decision. 
 
The FHCDA will fill the decision-making gap for people who become incapacitated but who 
have not signed a Health Care Proxy. However, it is still far preferable to have a properly 
executed Health Care Proxy in place so that the person you choose can make health care 
decisions on your behalf. Consult the knowledgeable and experienced attorneys at Cona Elder 
Law to review your health care and estate plan and keep these very important decisions in 
your hands. 
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Guardianship Proceedings 
 
If a person has certain functional limitations that affect his or her ability to tend to their 
personal needs or make prudent decisions with respect to their property management and he 
or she has failed to appoint a person to handle such matters on his or her behalf via a Power 
of Attorney or Health Care Proxy, he or she will require the appointment of a guardian. Any 
concerned party may petition for guardianship on behalf of such person. In an Article 81 
guardianship proceeding, the person who is suggested to be in need of a guardian is referred 
to as an Alleged Incapacitated Person (“AIP”). The Petition for guardianship is brought in the 
Supreme Court in the county where the AIP resides. Whether a guardianship is sought for the 
personal needs or property management of a person or both, the Court must determine 
whether or not the AIP is actually an “Incapacitated Person” or a “Person in Need of a 
Guardian.” 
 
Once a determination is made that a person is “incapacitated,” the story is not over. New 
York State’s guardianship laws center on the premise that every person’s situation is unique 
and that not everyone’s needs fit neatly into the same category. For that reason, if a Court 
determines that a person requires a guardian, the Court will tailor the guardian’s powers to 
meet the needs of the incapacitated person while not being overly restrictive. Examples of 
personal needs powers include decisions regarding the medical care of the incapacitated 
person, including consenting to or refusing major medical treatments, whether the 
incapacitated person requires a home health aide or other services, and decisions regarding 
where the incapacitated person should live, including placement in a nursing home. 
 
A guardian of the property may be granted authority to marshal an Incapacitated person’s 
assets, pay their bills, create Trusts, sell real estate and other property management powers 
for the benefit of the incapacitated person. The guardian can also seek the power to engage in 
asset transfers and Medicaid planning on behalf of the incapacitated person. Effective 
Medicaid planning can protect the incapacitated Person’s assets by making him or her eligible 
for government benefits. 
 
In guardianship proceedings, a Court Evaluator is appointed to serve as a neutral party, 
capable of being the “eyes and ears of the Court.” The Court Evaluator is usually an attorney 
but can be a social worker or other professional qualified to serve. The Court Evaluator 
makes a report to the Court on a large number of issues, including whether or not the person 
is incapacitated and in need of assistance, whether a guardianship is in the best interest of the 
incapacitated person, and also whether the proposed guardian is the right person to serve as 
guardian for the incapacitated person. 
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Protection for Loved Ones 
With Special Needs 
 
Many individuals with special needs receive some form of government benefits, such as 
Social Security benefits, Supplemental Security Income (“SSI”) and Medicaid benefits. What 
happens if a family member wants to leave the person with special needs an inheritance? 
What happens if the special needs individual comes into some money, such as proceeds from 
a lawsuit or a lump sum payment from Social Security? 
 
The law entitles individuals with special needs to keep such monies in a special trust, called a 
Special Needs Trust or a Supplemental Needs Trust, without eliminating or reducing their 
government benefits. An unlimited amount of money may be kept in a special needs trust 
without affecting governmental benefits. 
 
A Special Needs Trust is designed to provide a person with special needs with extra things 
that are not paid for by government programs. 
 
A Special Needs Trust can pay for: 
 

x Transportation, including purchase of a car or van 
x Purchase of a home 
x Modifications to a home, such as installation of ramps or wheelchair-accessible 

bathrooms 
x Computer equipment 
x Special medical or therapeutic equipment 
x Personal caregivers or attendants 
x Vacations 
x Medical care not provided by government programs 
x Clothing and personal care items 

 
Payment for such items must be made directly to the store or service provider — not to the 
individual with special needs. 
 
The money held in a Special Needs Trust can be used for any such items during the lifetime 
of the person with special needs. If a loved one establishes and funds the Special Needs Trust, 
any remaining money (upon the special needs person’s death) may be distributed to other 
family members or beneficiaries. If the Special Needs Trust is funded with the assets of the 
person with special needs (for example, proceeds from a lawsuit or a lump sum disability 
benefit payment), any money remaining in the trust upon the death of the individual with 
special needs must be used to reimburse the government first before any distributions can be 
made to the beneficiaries. 
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Understanding 
Special Needs Trusts 

 
Special Needs Trusts (also called Supplemental Needs Trusts or “SNT”) come in many forms 
for diverse purposes. SNTs are highly favored under the law but have very particular rules. It 
is important to know which trust is right for you and your family as well as the consequences 
of each. 
 
Self-Settled Special Needs Trusts 
This type of SNT must be established by a parent, grandparent, legal guardian or the special 
needs individual him/herself under the age of 65. The trust is funded with the assets of the 
person with special needs, such as lawsuit proceeds, retroactive government benefits or an 
inheritance. The trust must be a payback trust and therefore any funds remaining in the trust 
upon the death of the beneficiary must be paid back to the government as reimbursement for 
the cost of care. 
 
Third-Party Special Needs Trusts 
Living Trust — This type of SNT is established by a relative or other loved one with their 
funds for the benefit of a person with special needs. The trust is funded at the time it is 
established and the money is immediately available to the special needs individual, subject to 
rules regarding expenditures (see Protection for Loved Ones with Special Needs section in 
this Guidebook). This trust is not a payback trust and therefore all trust assets remaining 
when the special needs beneficiary passes away can be bequeathed to other beneficiaries. 
 
Testamentary Trust — An SNT may also be established under a Will. The trust will not exist 
until the relative (or other loved one) passes away and their Will is admitted to probate. This 
type of trust is funded through the loved one’s estate and no assets pass directly to the person 
with special needs. It is not a payback trust and the remaining assets can be passed on to other 
beneficiaries. 
 
Pooled Trusts — A pooled trust is a type of SNT that is maintained by a non-profit 
organization which pools the funds of a number of individuals with special needs for 
investment and management purposes. A pooled trust can be funded by a family member, a 
loved one or the special needs beneficiary him/herself. The trust must be funded before the 
beneficiary reaches age 65 in order to avoid Medicaid penalty periods. While a self-settled 
trust must be a payback trust, the sponsor can elect to leave any remaining funds with the 
charitable organization instead of paying back the government. 
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Pooled Income-Only Trusts 
 
Medicaid recipients are required to contribute their “surplus” monthly income to Medicaid 
before they can receive benefits. Specifically, an individual is only entitled to keep a 
maximum income allowance each month and any monthly income over this amount must be 
“spent down” before Medicaid will pay for the individual’s care. However, qualified elderly 
and disabled individuals in need of home care or community services can use all of their 
excess income to pay for their living expenses by participating in a Pooled Income-Only 
Trust. 
 
Pooled Income-Only Trusts are a type of Special Needs Trust that are established and 
managed by not-for-profit, charitable organizations. Elderly and disabled participants 
contribute their excess income to the Pooled Income-Only Trust to be managed along with 
other participants’ funds. The money in the participant’s trust account can be used for the 
participant’s living expenses, including mortgage payments, rent, food, utilities, recreational 
activities, clothing, etc. Like all Special Needs Trusts, disbursements from the trust are not 
issued directly to the individual but rather to the provider of the item or service (landlord, 
mortgagor, retailers, vendors, etc.). Upon the death of the participant, any balance remaining 
in the participant’s account will be distributed to the not-for- profit, charitable organization 
that was managing the Pooled Income- Only Trust to further its charitable purposes. 
 
All individuals who qualify as disabled pursuant to Social Security Laws are eligible to 
establish a Pooled Income-Only Trust. Pooled Income- Only Trusts allow a qualified 
individual to retain all of his or her income while remaining eligible for Medicaid community 
benefits. The knowledgeable and experienced attorneys at Cona Elder Law are available to 
counsel and assist you regarding your eligibility, the completion and execution of the required 
enrollment forms, funding the trust, and compliance with the Medicaid rules to properly avail 
the elderly/disabled beneficiary of the trust’s benefits. 
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Pooled Income-Only Trust Assets: 
Covering Daily Expenses 
 
You’ve established a Pooled Income-Only Trust and your excess monthly income (for 
Medicaid purposes) is being deposited to your trust account. What can you, the beneficiary, 
use that money for? 
 
Each non-profit organization that manages Pooled Income-Only Trusts has its own rules, but 
generally speaking, the following items are approved expenditures from an individual’s 
Pooled Income-Only Trust account: 
 

x Groceries, toiletries and clothing purchased for the beneficiary 
x Electronics and furniture purchased for the beneficiary 
x Day trips, including the beneficiary’s ticket/price of admission, meals and 

souvenirs 
x Restaurant charges (the beneficiary’s meal only) 
x Rent/mortgage payments (but rent cannot be paid to a family member) 
x Utility bills and real estate taxes on a home owned by the beneficiary 
x Additional companion/aide that is not covered by Medicaid and is employed by a 

reputable agency 
x Telephone bill or beauty parlor charges incurred in a health care facility 
x Pre-need, Irrevocable funeral plans 
x Legal fees 

 
The following items cannot be paid from an individual’s Pooled Income-Only Trust account: 
 

x Tobacco, alcohol or firearms 
x Purchases not for the sole benefit of the beneficiary 
x Gifts for others 
x Bills/invoices/receipts not in the beneficiary’s name 
x Medical bills/Co-pays/Prescriptions 
x Nursing home bills (spend down/surplus) 
x Rent/mortgage after the beneficiary has been in a nursing home for three months 

 
All eligible disbursements must be submitted with a disbursement form and a copy of the bill, 
invoice or receipt. Some clients prefer to charge all such expenses to a credit card and simply 
submit the credit card bill for payment. Note that these lists are for general information 
purposes only and are not exhaustive. Other expenses may be approved on a case-by- case 
basis. 
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Do I Need a Will? 
 

Every competent adult should execute a Last Will and Testament. This legal document 
determines how your estate will be distributed upon your death. It keeps decision making in 
your hands, where it belongs. In the event you die without a will, your estate will be 
distributed pursuant to New York State laws. 
 
If you do not have a Will, your estate will be distributed as follows: 
 
$50,000 and one-half of the balance of your assets will be given to your spouse. The other 
one-half of your assets will be given to your children. If your spouse has predeceased you, all 
of your assets will be given to your children. If you don’t have children, your spouse will 
inherit your entire estate. If you do not have a spouse or children, your parents will be the 
beneficiaries of your estate, followed by your siblings if your parents have predeceased you. 
 
As you can see, there is a very specific order to how your assets will be distributed. Certain 
relatives, such as your spouse and children, rank far above others in the inheritance of your 
money and property. Therefore, if you have a grandson to whom you would like to leave a 
bequest or a relative whom you wish to disinherit, it will not come to pass unless you have a 
Last Will and Testament. 
 
Executing a Last Will and Testament allows you to make gifts to whomever you see fit. 
Whether it is a relative, friend or charitable organization, you may dispose of your assets 
however you choose. 
 
Keep in mind the following requirements and procedures involved in executing a Last Will 
and Testament: 
 

x All Wills must be in writing. 
x The testator (i.e., the person whose Will it is) must declare before at least two 

witnesses that the document he is about to sign is his Will. 
x The Will must be signed at the end by the testator or, in the name of the testator, by 

another person in his presence and by his direction. 
x The Will must be signed in the presence of at least two witnesses, who must also 

sign the Will. 
x Your witnesses should sign an affidavit stating that the Will was validly executed. 

This generally avoids having to call your witnesses into Court. 
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Last Will & Testament Tips 
 
Question: I want to revise my Last Will and Testament but I don’t want to spend a 
fortune on legal fees. Do you have any suggestions? 
 
Answer: Preparation is the key to saving money at your attorney’s office. Clients make 
two costly mistakes: bringing too much information to their attorney or too little. 
 
If an attorney must wade through thick envelopes of old records, the client must pay for the 
time spent. On the other hand, if critical information is not available, the client can lose as 
well. 
 
Make sure to bring copies of deeds and financial account records to your first appointment. 
 
Gather all of the following information before making an appointment to meet with your 
Cona Elder Law attorney: 
 

x Names, addresses and birth dates of all children and grandchildren, even if you 
don’t want them to inherit. 

x Names and addresses of others you wish to receive an inheritance. 
x A list of collections, jewelry and other small valuables and their locations. 
x Contents and location of your safe deposit box. 
x Names and amounts of large gifts given in the past three years (over 
x $10,000). 
x Who is to receive the bulk of your estate? (If more than one person, list percentages 

or dollar amounts.) 
x Who should manage your estate? (Name a successor as well.) 
x Who should manage any trusts? (Name a successor as well.) 
x Who should be guardian of any minor children? (Name a successor as well.) 
x When should family members benefit from any trusts you want established under 

your Will? 
x Do you foresee any problems with family members over the terms of your Will? 
x Are there any special financial circumstances to be considered in the near future 

(such as settlement of a lawsuit or inheritance potential)? 
 
 
Preparation is key to an efficient and productive meeting with your Cona Elder Law attorney.
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Choosing Your Executor 
& Trustee 
 
When it comes to managing your estate or financial affairs, you must choose wisely. Many 
people choose a family member as Executor of their Will or Trustee of their trusts so that fees 
for this service do not have to be paid. This may be a bad decision if your trust or estate has 
any complications. 
 
Courts hold Trustees and Executors to the highest standards. The fiduciary must be prudent, 
wise and honest. 
 
The Executor of your Will is responsible for the following duties: 
 

x Locate the will and petition the Court for Letters Testamentary after all 
beneficiaries and distributees have been notified. 

x Open a checking account for the Estate. 
x Search your house for valuable papers and assets. 
x Inspect all real estate and have it appraised. 
x Examine and file claims for life insurance, Veterans’ death benefits, union death 

benefits, etc. 
x Contact banks, brokerages and other asset holders and collect all assets. 
x Review old tax returns and make sure all income and estate tax returns are filed on 

time. 
x Pay debts of the Estate. 
x Invest/sell all assets wisely. 
x File an inventory with the Court. 
x Prepare an accounting of all assets and debts of the Estate. 
x Distribute all assets. 
x Obtain waivers from beneficiaries and file them with the Court. 

 
This is not an exhaustive list. If complications arise, the process can become lengthy and 
costly. 
 
Trustees have a shorter list, but their responsibilities can continue for decades. The Trustee 
must prudently invest trust assets. This can be unsettling, as criticism from beneficiaries is 
common. Trustees may also have to make crucial decisions as to the timing and amount of 
distributions. These decisions are frequently criticized as well. 
 
You are preparing a Will and/or Trust so that your money goes where you want it to go. Be 
cautious about picking your money management team. 



31

 

 

 
 

Executor & Trustee Commissions 
 

You’ve chosen an Executor for your Will and a Trustee for your trusts, so what exactly are 
they entitled to as compensation for their services? 
 
Executors and Trustees are entitled to fees based on statutory law in New York State. The 
Surrogate’s Court Procedure Act sets all such fees and commissions based on the value of the 
estate or trust. For Executors, the fee is based only on the value of the assets that pass under 
your Will and not on assets that pass directly to your beneficiaries, such as an IRA, life 
insurance policy or joint bank account. The fee schedules are as follows: 
 

 
In addition, your Executor and/or Trustee will be entitled to reimbursement for reasonable 
and necessary expenses paid by him or her in the administration of your estate or trust. If you 
appoint two or more executors or trustees, each shall be entitled to a full commission, 
provided your estate is valued over $300,000 or your trust over $400,000. If it is not, then 
such commissions may be apportioned between your executors and trustees. Your executor 
and/or trustee can waive commissions and, when the estate is distributed equally amongst the 
children and there are no disputes, the executor often does waive his or her commissions. 

Annual Trustee Commissions: 
$10.50 per $1,000 on the first $400,000 of principal 
$4.50 per $1,000 on the next $600,000 of principal 
$3.00 per $1,000 on all additional principal 

Executor Commissions: 

$700,000 
2 ½ % of the next $4,000,000 
2% of all sums over $5,000,000 
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First Steps After Your Loved One 
Has Passed 

 

It’s easy to get overwhelmed with the tasks at hand while grieving the loss of your loved one. 
 
Here are a few items that need immediate attention: 

x Notify the Social Security Administration that your loved one has passed (if the 
funeral home did not do this for you). 

x Contact pension companies to notify them that your loved one has passed. 
x Secure original death certificates for each bank, brokerage, financial institution and 

insurance company where your loved one had accounts. 
x Close your loved one’s credit card accounts to prevent fraud and identity theft. 
x Collect mail to gather bank statements, bills and other financial documents. 
x Locate the original Last Will & Testament, Trust and any other Estate Planning 

documents. 
x Gather all insurance policies. 

 
The rest can wait and can be handled by your attorney at Cona Elder Law. Your job is to take 
care of yourself and your family. 
 
In the event your loved one passes without a Last Will & Testament, someone will be 
required to step in to administer the estate. This person, known as an Administrator, will be 
tasked with collecting assets, paying bills, selling property and distributing assets to your 
heirs in accordance with New York State laws (the Laws of Intestacy). 
 
Under New York law, the priority of who can serve as Administrator starts with: 

x Surviving spouse 
x Children 
x Grandchildren 
x Parents 
x Siblings 
x Any other heir who is eligible to qualify 

 
Who can’t serve as Administrator? People who are disqualified from serving as the 
Administrator of an estate include: convicted felons, incapacitated individuals, minors, non-
domiciliary people, and anyone else who is “unfit”. This final category is intentionally broad 
and leaves discretion to the courts to determine whether a person is qualified. 
 
The individual with the highest priority has first right to serve as the Administrator of the 
estate – unless they are disqualified. If more than one individual has the same priority 
position, each person will have an equal right to serve as Administrator. For example, if a 
decedent leaves behind two children and no spouse, the two children have an equal right to 
serve. As a result, they can agree that only one child will serve, agree to serve together, or 
litigate and let the Court decide who is the most qualified to serve as Administrator. 
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Probate of a Will 

 

 
Probate is the process the Courts use to supervise the distribution of your assets after you pass 
away. The Surrogate judge must be convinced that your Will is legitimate and that you meant 
to have your assets pass in the way that you describe. Most Wills that are drawn up today 
have an affidavit for the witnesses to sign, which makes it very easy for the Surrogate to 
determine that you were competent to sign a Will and that the Will reflects your intentions. 
 
The Surrogate’s Court first determines whether your Will is valid. If it is, the Court remains 
available to oversee the process under which your heirs inherit your assets. 
 
The Executor you have chosen will be given “Letters Testamentary.” These “Letters” 
authorize your Executor to collect your assets. For example, your Executor will close your 
bank accounts and re-title or liquidate your stock certificates. All assets may be deposited into 
a single estate bank account. Once your debts have been paid, your Executor will distribute 
your assets pursuant to the terms of your Will. 
 
Court fees for the probate of a Will are not prohibitive; they are on a sliding scale. The 
following is a schedule of probate fees: 
 

Value of Estate                                   Court Fee 
Less than $10,000 $45.00 
$10,000 but under $20,000 $75.00 
$20,000 but under $50,000 $215.00 
$50,000 but under $100,000 $280.00 
$100,000 but under $250,000 $420.00 
$250,000 but under $500,000 $625.00 
$500,000 and over $1,250.00 

 
If you do not have a Will, the state laws determine how your assets will be distributed. This 
is called the Law of Intestacy. In that instance, the Court will appoint one of your heirs as the 
administrator of your estate and will give such person letters of administration authorizing 
your administrator to collect your assets. The Court will supervise the collection and 
distribution of assets under these laws. One of your heirs will do the actual work or the Court 
can appoint a Public Administrator. 
 
If your heirs are at odds, each step of the way can be expensive, as the fighting is mediated 
by the Courts with lawyers representing each party. But if your Will is drafted properly, 
many Will contests can be avoided. 
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Out-of-State Wills: 
Advice for Snowbirds 
 
Question: I signed a Will in New York ten years ago. If I move to Florida, must I sign a 
new Will? 
 
Answer: Your Will, if properly executed, will hold up to scrutiny by the Florida courts. 
Proper execution in New York means that you had the capacity to make a Will and observed 
all the formalities that New York Courts require. If so, your Will is valid in Florida as well. 
 
In order to be valid, the Will must be signed at the end of the document, in front of two 
witnesses who were informed that the document is your Will. 
 
Most Wills executed today contain an Attestation Clause which the witnesses sign to indicate 
that you are not signing the Will under duress, that you are over the age of eighteen (18) and 
that you are of sound mind. The Attestation Clause facilitates probate as it is difficult to 
dispute the validity of a Will so executed. 
 
Question: What will happen to the bank accounts and real estate I left in New York? 
 
Answer: If your only assets in New York were bank accounts (and not any real estate), 
only the Florida Probate would be necessary as your Florida Executor could collect out-of-
state bank accounts. However, if you had real estate in New York, your Executor would need 
to probate the Will in Florida and then request an ancillary proceeding in New York to gain 
jurisdiction over the New York real estate. 
 
This means that the Executor will have to pay a fee to the Florida court and one to the New 
York court. If you prefer that your Will be probated in New York, under New York laws, you 
should state that in your Will. The surrogate is not forced to adopt your wishes, but generally 
your wishes carry great weight. 
 
General Advice for “Snowbirds:” 

x Keep careful records of your assets and let your attorney know where the assets are 
located, as well as the name(s) of the title holder(s). 

x Do not keep your Will in your safe deposit box at the bank. The proper place for a 
Will is in your lawyer’s office. 

x Do not make any notations on your Will. 
x Do not unstaple or separate the pages of your Will for any reason. 
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Keeping Your Estate Plan Current 
 
When and how often do you need to review and update your estate plan? The answer will 
vary from person to person, family to family, but a number of factors will be influential. 
 
Estate Taxes 
Any changes to the federal and/or New York State estate tax laws may impact your estate 
plan. Particularly, changes to the estate tax exemption amount may call for the dramatic 
revision of your estate plan. The exemption amount is the amount of assets which may pass to 
your beneficiaries tax-free upon your death (see the Estate and Gift Taxes section of this 
Guidebook). Your Will and Trusts may need to be revised to accommodate any increases or 
decreases in this exemption amount. Changes in federal and state tax rates may also impact 
your planning strategies. 
 
Family Matters 
Changes in your family composition may call for you to update your Will and estate plan. 
The birth of children or grandchildren, the death of a loved one, marriages and divorces of 
yourself or any of your beneficiaries, and health care changes for you or your loved ones may 
require an update of your estate planning documents. 
 
Estate Plan Review 
At a minimum, we recommend that our clients review their estate plans every two years or 
sooner if any of the above applies. Particularly, we recommend the following: 
 

x Review your Credit Shelter Trusts and revise the funding formula or create 
disclaimer trusts. 

x Review title to your assets and all beneficiary designations. 
x Consider making lifetime gifts of the annual exclusion amount to each of your 

family members. 
x Regularly assess the current gift tax rate to determine if it is cost- effective to make 

gifts above the annual exclusion amount. 
x Consider other ways to financially benefit your heirs without incurring gift or estate 

tax consequences, such as investing in education savings plans or making direct 
payments of tuition and/ or medical expenses on behalf of your heirs. 

x Organize your records so that the cost basis of your assets is easily calculable. 
x Consider including a provision in your estate planning documents that gives your 

Trustees or Executors the ability to allocate your increase in tax basis. 
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Pet Trusts: 
Providing for Your Furry Friends 
 
Like countless pet owners, you may be concerned about what will happen to your pets after 
you pass away or even how they will be cared for if you should become incapacitated or 
require care in a health care facility. A Pet Trust can provide your pets with a smooth 
transition and afford you the peace of mind that your pets will be cared for as you see fit. 
 
A Pet Trust can be created as part of your Will or as a separate living trust. In a Will or trust, 
you can name someone to be the caretaker for your pets and leave funds, in the care of a 
Trustee, to provide for your pets. A Pet Trust can do what a simple testamentary bequest 
cannot: it can ensure that your pets receive care in accordance with your instructions, which 
you outline for your pet’s caretaker in a legally enforceable document. 
 
In order to set up a Pet Trust, you must name both a trustee and a caretaker (who may or may 
not be the same person). The designated caretaker will be your pet’s new legal owner and the 
person who will carry out your wishes concerning your pet’s care and maintenance. The 
trustee will handle the money and will distribute the funds to the caretaker to be used for your 
pet in the manner you have dictated. It is important to select a backup for both positions in 
case your first choice is unwilling or unable to serve. When choosing a caretaker, you should 
think about the person’s living situation, allergies, affinity for a particular kind of animal, etc. 
 
The instructions to your pet’s caretaker can be as simple or as detailed as you choose. You 
may want to incorporate such details as the brand of food your pet prefers, the name of the 
veterinarian and descriptions of favorite toys. When deciding how much money to fund the 
Pet Trust with, you should consider: 
 

x The life expectancy of your pet 
x Veterinary expenses, such as annual or more frequent check-ups 
x Grooming expenses 
x Transportation costs 
x Housing 

 
You may also wish to compensate your pet’s caretaker. If you have multiple pets, you may 
want to provide the caretaker with a specific sum for each animal they take in, as this can 
serve as an incentive to keep your pets together. 
 
Consult the knowledgeable attorneys at Cona Elder Law to help you construct a Pet Trust that 
will ensure your pets are always cared for in accordance with your wishes. 
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The Life Estate 
 
For many people in the New York metropolitan area, their home is their largest asset. Most 
families seek to protect the value of their home, but do not want to give up any ownership 
rights. The life estate can be one way to accomplish this goal. 
 
By giving your home to another individual (or several individuals) and retaining a life estate, 
you retain all rights and obligations regarding the property during your lifetime. (See 
Protecting the Family Home section of this Guidebook.) In the event you decide to sell the 
house after transferring ownership and retaining a life estate, you would need the consent and 
cooperation of the person(s) to whom you transferred the house. You would be entitled to a 
portion of the sale proceeds as the life tenant and the person(s) to whom you transferred 
ownership would be entitled to the balance of the proceeds. The amount that you each are 
entitled to changes as you age (i.e., the older you are, the less your life estate is worth). 
 
The life estate has several tax ramifications. First, you will continue to receive any Enhanced 
STAR or Veterans real estate tax benefits that you presently receive and, since you remain 
obligated to pay the real estate taxes, you can continue to take them as an itemized deduction 
on your personal income tax return. Secondly, if the house is sold during your lifetime, the 
cost basis in the house (i.e., the amount you paid for the house plus the value of capital 
improvements) will be apportioned between you and the person(s) to whom you transferred 
ownership. Provided the house was your primary residence for two of the last five years, you 
would not incur any income tax on the first $250,000 of gains if you are single, or $500,000 if 
you are married. If it is not the primary residence of the person(s) to whom you transferred 
ownership, they would incur income tax on their portion of the gain. As a result, if you are 
considering selling the house during your lifetime, transferring ownership to an irrevocable 
trust may be preferable since the income tax ramifications are more favorable. Alternatively, 
if the house is not sold until after you pass away, the person to whom you transferred the 
house will receive the value of the house at the time of your death as their cost basis, and so if 
the house is sold shortly thereafter, they will not have any gain and incur no income tax 
liability. 
 
Lastly, the transfer of the house is a gift and so a gift tax return must be filed reporting the 
value of the portion of the house you gave away. Additionally, the house will still be included 
as part of your taxable estate. There is some interplay between the gift tax laws and the estate 
tax laws, for which you should seek the counsel of the experienced Elder Law attorneys at 
Cona Elder Law. 
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Living Trusts 
 
Trusts can be one of the most effective tools in your estate and asset protection plan. Properly 
drafted trusts can avoid probate, create tax advantages, promote Medicaid eligibility and 
protect property from creditors. But what is a trust and how does it work? 
 
Question: What is a living trust? 
Answer: A trust is a legal agreement whereby one person, known as the trustee, holds 
legal title to specific property for the benefit of another person or persons, known as the 
beneficiaries. There are two categories of trusts: testamentary, which is a trust created by a 
Will, and living or inter vivos trusts, which are created and existing during the lifetime of the 
creator. Trusts can hold any kind of property or assets, including cash, bank accounts, stock, 
real estate and personal property. 
 
Question: Who can create a trust? 
Answer: Any person eighteen years of age or older may create a trust. An agent appointed 
under a Power of Attorney can also create a living trust if you delegate such authority. 
 
Question: How is a trust created? 
Answer: A trust is properly created if it is in writing, signed by the grantor and the 
trustee(s) and notarized by a notary public. The creation of a trust also requires there to be 
trust property (money, real estate or other property) placed in the trust. 
 
Question: Can a trust be amended or revoked? If so, how? 
Answer: An irrevocable trust is a trust in which the grantor does not have the power to 
revoke or amend the trust. An irrevocable trust is used primarily in the context of asset 
protection and Medicaid planning. Unless the trust instrument 
expressly provides otherwise, all lifetime trusts are deemed to be irrevocable. 
 
A revocable trust is one in which the grantor expressly reserves the right to revoke or amend 
the trust. This type of trust is used to avoid probate, protect privacy and for other estate 
planning purposes. 
 
All trusts, revocable and irrevocable, can be revoked or amended by the grantor if all 
beneficiaries of the trust consent in writing. However, all trust beneficiaries must be over 
eighteen years of age and must have capacity – often a practical problem that makes 
revocation or amendment impossible. 
 
Question: Can a trust be challenged? 
Answer: Although more difficult than a Will contest, a trust may be challenged on 
grounds of lack of capacity, improper execution, undue influence and fraud. 
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Estate & Gift Taxes 
 

Both New York State and the federal government impose an estate tax on the value of an 
individual’s estate upon death. The federal estate tax exemption amount is currently larger 
than New York State’s estate tax exemption amount but both are subject to annual 
adjustments for inflation. In addition, the law currently allows a surviving spouse to use any 
unused estate tax exemption amount of a predeceased spouse. Estate taxes typically sunset 
after a term of years and are subject to the political climate. 
 
The value of your estate for estate tax purposes includes everything that you own or hold in 
your name, whether individually or jointly with someone else, as well as everything over 
which you have control. This includes jointly held assets, life insurance proceeds (including 
group life insurance you receive through your union or employer), retirement accounts and 
assets in certain types of trusts that you created or that were created for your benefit. Your 
estate will receive certain deductions, such as expenses incurred while administering your 
estate, debts paid after you pass away (including funeral expenses), assets that are left 
outright to your spouse (so long as your spouse is a United States citizen), and any assets left 
to a qualified charity. 
 
Gift Taxes 
In addition to an estate tax, the federal government imposes a gift tax on gifts made by an 
individual during their lifetime. The gift tax is imposed on the person giving the gift, not the 
person receiving the gift. The estate tax exemption amount is also the lifetime gift tax 
exemption amount. This means that your estate tax exemption amount will be reduced by the 
total amount of gifts you made during your lifetime. 
 
Annual Gift Tax Exclusion 
Each year, you can make gifts to anyone you want, up to a certain amount per person, exempt 
from any gift tax. This amount is referred to as the annual gift tax exclusion. The annual gift 
tax exclusion amount is currently $16,000 per beneficiary and is indexed annually for 
inflation. 
 
Be aware, however, that the annual gift tax exclusion amount is a tax concept followed by the 
IRS. For Medicaid purposes, a gift of any amount can negatively affect your eligibility for 
Medicaid benefits. You should consult with Cona Elder Law to confirm the current tax 
exclusion amounts before making any gifts to be sure you understand the Medicaid penalties 
associated with the proposed gift. 
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Qualified Personal 
Residence Trusts 
 
A Qualified Personal Residence Trust (“QPRT”) is an irrevocable trust that is created to hold 
title to your personal residence for a period of years, after which title to the property passes to 
your designated beneficiaries, either outright or in further trust. A QPRT is primarily 
designed as an estate tax savings device. 
 
When a QPRT is created, you select a trustee, a term of years during which you can reside in 
the house, and the beneficiaries who will receive the house at the end of the term of years. In 
creating a QPRT, you make a taxable gift equal to the current value of the house minus the 
value of your right to live in the house for the specified term of years. After the specified term 
of years, the residence will either be distributed to the designated beneficiaries outright or in 
further trust. If you survive the trust term, the residence, and all appreciation thereon, will 
pass to your beneficiaries at a substantially discounted estate and gift cost. 
 
The amount of the gift you make will depend on your age at the time of the gift, the term of 
your retained interest, the value of the house and the federal midterm rate for bonds in the 
month in which the QPRT is established. However, the discount in the value of a house for 
gift tax purposes by using a QPRT can be upwards of 75%. 
 
The main risk of a QPRT is the failure to survive the term of the trust. If this occurs, the 
entire value of the house will be included in your estate for estate tax purposes. (Of course, 
this is what would happen anyway if you did not create the QPRT.) Another drawback in 
establishing a QPRT is that, if you survive the term, your beneficiaries receive your cost basis 
in the property. If they instead inherited the property at your death, they would receive a 
stepped-up basis. However, since the federal and New York State estate tax rates currently 
range from 46% to 56% and the federal and New York State capital gains rate is currently 
19% to 27%, it is generally still more beneficial to set up a QPRT. 
 
It is also important to note that, after the trust term, you have no legal right to continue living 
in the residence. However, you can then rent the residence back from your beneficiaries (i.e., 
presumably, your children) for a fair rental value. This is actually beneficial from an estate 
and gift tax perspective, because it creates a legal obligation between you and your children 
and allows you to transfer additional funds to your children free from gift and estate tax, over 
and above the annual gift tax exclusion amount. 
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Irrevocable Life Insurance Trusts 
 
As the name suggests, an Irrevocable Life Insurance Trust (“ILIT”) is a trust created to hold a 
life insurance policy and is designed primarily as an estate tax savings device. Contrary to 
popular belief, a life insurance policy is part of your taxable estate, even though it may have 
little or no value to you while you are alive. This can be a very expensive consequence since 
it is not uncommon for a person to have a sizable life insurance policy. 
 
When you establish an ILIT, you either transfer ownership of an existing life insurance policy 
to the trust or the trust can take out a new life insurance policy on your life. In either case, the 
ILIT is named as the beneficiary of the life insurance policy. If the ILIT takes out a new 
policy and certain formalities are met regarding the payment of the insurance premiums, the 
death benefit will not be included in your taxable estate. Alternatively, if you transfer 
ownership of an existing policy to the ILIT, you must survive three years after the transfer for 
the death benefit to be excluded from your taxable estate when you die. 
 
When the ILIT is created, you select the trustees and the beneficiaries. If the creator of the 
ILIT has a surviving spouse, it is recommended that the death benefit remain in trust for the 
lifetime of such spouse, so it will not be included in the spouse’s estate when he or she later 
dies. Thus, the death benefit can escape taxation in both spouses’ estates. The ILIT can also 
contain provisions about the funds staying in trust after a spouse’s death, such as for the 
benefit of young, disabled or elderly beneficiaries. In such instances, there would be 
provisions made regarding when and for what purposes property would be distributed to the 
beneficiaries. Because an ILIT is irrevocable, there are usually a series of contingent trustees 
and contingent beneficiaries to ensure that, if you outlive several of your beneficiaries, there 
are still provisions to govern the disposition of the death benefit when you subsequently die. 
 
Regardless of whether a life insurance policy is in an ILIT or not, the death benefit can be 
paid without waiting for the probate of your Will or the appointment of an Administrator or 
Executor. The beneficiaries generally do not pay any income tax on the death benefit when 
they receive it. Further, an ILIT can even be funded with a life insurance policy that you have 
through your employer, regardless of whether you or your employer pays the premiums. 
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Long-Term Care Insurance 
& NYS Partnership Plans 
 
With the ever-changing landscape of Medicaid eligibility rules and the daunting notion of 
paying privately for your long-term care needs, long-term care insurance may be the best 
option in planning for your future care. 
 
Whether you should buy a policy will depend on various factors including your age, health 
status, income, assets and family composition. For example, if you have pre-existing health 
conditions, the premiums may be too high or you may not qualify at all. Similarly, the older 
you are when you purchase a policy, the higher your premiums will be. 
 
It is important that you understand what services your insurance policy will cover and what 
you can afford. For example, your policy may or may not cover the following: nursing home 
care; home health care; respite care; hospice care; assisted living facility; or adult day care 
services. The main financial components of any long-term care insurance policy are the 
lifetime maximum benefit (stated as a dollar amount), the daily rate to be paid for various 
services, the elimination period and the inflation provision. 
 
The daily rate will vary depending on where you are receiving care (i.e., home, assisted living 
facility, nursing home). The inflation provision protects you against the rising cost of long-
term care by increasing your daily benefit rate (and your lifetime maximum benefit) in 
proportion to the rate of inflation. 
 
Some states have special long-term care insurance programs designed to share the cost of 
long-term care between the recipient and the government. These programs often are more 
affordable than a private long-term care insurance policy. The New York State Partnership 
for Long-Term Care combines private long-term care insurance and Medicaid benefits to help 
individuals pay for nursing home care or home care. 
 
When you purchase a partnership policy, you are covered for a specified period of time for 
care in your home or care in a nursing home (or some combination of the two). Thereafter, 
you will be eligible for Medicaid benefits regardless of your assets and despite any asset 
transfers you made during the look-back period. You will, however, have to spend down your 
monthly income on the cost of your long-term care after you become a Medicaid recipient.  
 
Long-term care insurance should always be explored as part of your Elder Law plan. 
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Veterans Benefits: 
Aid & Attendance 

 
Aid and Attendance is a valuable pension benefit that can help a veteran and/ or a veteran’s 
spouse meet the costs of an assisted living facility, independent living facility, adult day care 
or the costs of care at home. The benefit is a non-service connected pension benefit for 
veterans or their spouses who require the aid and attendance of another individual to perform 
functions required in everyday living, such as bathing, feeding, grooming and dressing. 
 
Aid and Attendance Pension Benefit Requirements 
To qualify, the veteran must be 65 years of age or older and must have had 90 days in service, 
one day of which must have been during a period of war. Even if the veteran never left the 
United States, he or she may still qualify as long as he or she meets these service 
requirements. Note, however, that a veteran dishonorably discharged is not eligible for the 
pension benefit. 
 
As the pension program is need-based, no service-related disability or disability rating is 
required. However, the veteran must qualify financially for Aid and Attendance benefits. The 
applicant is subject to an asset limitation, which includes all bank accounts, mutual funds, 
stocks and bonds and takes into account 12 months of income, but which does not include the 
primary residence and car. Currently, there is a 3 year look-back period and a penalty will be 
assessed for any asset transfers made during that time. As such, early asset protection 
planning is key. 
 
Pension Benefits for a Veteran’s Spouse or Surviving Spouse 
A veteran’s spouse or surviving spouse may be entitled to a veteran’s pension if the veteran is 
eligible. A current spouse must be married to the veteran for at least one year in order to 
qualify. A surviving spouse must have been married to the veteran at the time of the veteran’s 
death and that marriage must have lasted for longer than one year. There is no age restriction 
for the widowed spouse. If the surviving spouse remarries after the death of the Veteran, 
eligibility is terminated. 
 
Aid and Attendance Benefit Amounts 
The pension amount is based on need. Applicants must document their income (Social 
Security, pension, etc.) and their unreimbursed medical expenses, including insurance 
premiums, co-pays, the cost of assisted living, adult day care or home health aides. The 
pension amount is based on the shortfall between income and these unreimbursed medical 
expenses.
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Putting Your Affairs in Order 
 
You’ve signed a Will and prepared your advance directives. You breathe a sigh of relief. 
Your affairs are in order. Right? Not quite. Before you are truly done, you must review your 
assets and investments. 
 
Insurance Policies and Annuities 
Everyone should periodically review the beneficiaries they have named on their insurance 
policies and annuities. If your family circumstances or composition has changed, this is 
critical. Further, the ownership and beneficiary designations should be structured properly to 
minimize estate taxes. A trust or third party can be the owner of the policy while you are 
simply the insured. The beneficiary can be your estate, to provide liquidity to pay bills at the 
time of your death, or the beneficiary can be an heir, in order to equalize your gifting plan. In 
any case, your policy should be reviewed as part of your entire estate plan. 
 
Retirement Plans 
Many people have a significant portion of their assets in 401(k)s and IRAs. These assets are 
not governed by your Will if you name beneficiaries. There are complicated tax and 
distribution rules to be dealt with when your heirs inherit. Many people name their spouse as 
beneficiary, but as you age, this can become a bad idea. Distribution tables are based on life 
expectancy, so you may want to name your children as beneficiaries if you and your spouse 
are over 60. It may also be wise to split your account into an account for each child, naming 
each as beneficiary. 
 
Jointly Held Assets 
Many of us hold our homes and bank accounts jointly with another person for convenience. 
This simple technique allows a surviving spouse or an heir to take their assets without the 
probate of a Will. However, be aware that the person named on that account will 
automatically inherit that account — even if your Will says otherwise. Further, there can be 
serious tax disadvantages. Review of title to all bank accounts, stock certificates, and the deed 
to your home should be part of a comprehensive estate plan. 
 
Accounts “In Trust For” 
The Courts are especially strict about Totten Trusts. These are the accounts maintained in a 
bank or other financial institution with your name “In Trust For” or “ITF” a beneficiary. The 
beneficiary named in that account will inherit those funds, no matter what your Will says. 
Again, periodically review these beneficiary designations and make changes when necessary. 
 
 
To organize important information and assets for your loved ones when you are gone, Cona 
Elder Law has created the Legacy Logbook for you to itemize your bank accounts, insurance 
policies, beneficiaries, passwords, and more. Contact us at 631-390-5000 to get your free 
copy.
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Senior Dreams Come True: 
Granting Wishes for Low-Income 
Seniors 
 
Many seniors with limited income find that making ends meet is increasingly difficult and 
even a simple need or wish cannot be fulfilled. Cona Elder Law founded its own non-profit 
organization, Cona Elder Law Charitable Events, as a way of responding to local community 
members’ needs. The non- profit’s signature program is Senior Dreams Come True. 
 
Senior Dreams Come True benefits low-income seniors by granting wishes – from helping a 
senior meet basic needs to fulfilling a lifelong dream. Wishes are customized to each senior 
and, while relatively simple, make a tremendous difference in a senior’s life. Senior Dreams 
has granted such wishes as: 

x Plane fare to bring families together 
x Home improvements and repairs 
x Dental work 
x Home modifications, including the installation of chair lifts and wheelchair ramps 
x Purchase of hearing aids 
x Prescription drug coverage, including Medicare doughnut hole coverage 
x Transportation to an event and/or to see loved ones 
x Medical treatment not covered by insurance 

 
Eligibility 
Applicants for Senior Dreams Come True must be 65 or over with an income of no more than 
$1,500/month for single individuals and $2,000/month for married couples. A letter or 
statement under 500 words describing the senior’s need must be submitted along with a Wish 
Request form. The application should also document how the senior has helped others, by 
deeds or in spirit. Wishes are granted throughout the year on a revolving basis. To obtain an 
application and Wish Request form, visit: www.conaelderlaw.com, Senior Dreams page, or 
call 631.390.5000. 
 
Donations 
Senior Dreams is a 501(c)(3) non-profit. Every dollar raised goes toward helping people in 
need. Cona Elder Law attorneys and staff volunteer their time so there are no administrative 
costs. Donations can be made by check or credit card to Cona Elder Law Charitable Events 
(note Senior Dreams   on   memo   line).   IRS   Tax   ID   #2601445421. 
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Susan C. Snowe Caregiver 
Resource Center 
 
Caring for a loved one can be a daunting task. Knowing where to start and where to get 
comprehensive information is even harder. 
 
The Susan C. Snowe Caregiver Resource Center provides a clearinghouse for information on 
nearly all issues faced by older adults and caregivers. The Center is open to the public and 
allows community members to browse for information in a confidential setting. 
 
The Caregiver Resource Center connects older adults, caregivers and families with 
community resources in all areas of Elder Care and Elder Law. One day each week, a Cona 
Elder Law attorney is available in the Center to provide general advice, guidance and 
assistance for free during our Elder Law Attorney Open House hours. Visit the events 
calendar at www.conaelderlaw.com for information or call 631.390.5000. 
 
The Caregiver Resource Center features information on: 

 
x Assisted Living Facilities 
x Nursing Homes 
x Home Care Agencies 
x Companion Services 
x Financial Planners 
x Veterans Benefits 
x Social Workers 
x Geriatric Care Managers 
x Caregiver Support Services 
x Respite Care 
x Hospice 
x Independent Living 

 

x Senior Housing 
x Senior Centers 
x Adult Day Care 
x Reverse Mortgages 
x Real Estate Brokers 
x Social Security 
x Medicare 
x Long Term Care Insurance 
x Accountants 
x Pre-Plan Funeral Arrangements 
x Medical Alert Systems 
x …and more 

 
In the practice of Elder Law, we are constantly called upon by families to help with much 
more than just legal services. With the Susan C. Snowe Caregiver Resource Center, we 
have created an information center for Elder Care and Elder Law that is accessible to 
everyone.
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The Ultimate Guide to 
Trusts, Estates and Elder Law 

 
 
 

Visit us at www.conaelderlaw.com to download a digital version of this Guidebook. 
 

Disclaimer 
The information in this Guidebook is provided by Cona Elder Law PLLC for 
informational and educational purposes only. The information contained herein is not 
legal advice and must not be construed as such. To ensure compliance with U.S. 
Treasury Department regulations, we advise you that any tax advice contained in this 
Guidebook is not intended or written to be used, and cannot be used, for the purpose of 
(i) avoiding tax-related penalties under the Internal Revenue Code or applicable state 
or local tax law provisions or 
(ii) promoting, marketing or recommending to another party any tax-related matters 
addressed herein. 
 
The information in this Guidebook is accurate as of the date of publication (Fall 2022) 
but is subject to changes in the law. Please consult Cona Elder Law before taking any 
legal action. 
 
If you have questions of a legal nature or would like legal advice, please call us at 
631.390.5000. We are always available to help you. 
 
Cona Elder Law Guidebook, 5th Edition © 
 
Attorney Advertising 
 

 
 
 
 
 
 
 
 
 
 
 
 

© 2022 Cona Elder Law 
No part of this book may be reproduced in whole or in part without the express written 
permission of the firm. 
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My family recently worked with Cona Elder Law to obtain Medicaid for my mom. The
process is so arduous and I am thankful for their support and guidance. Once Medicaid was

approved, they assisted us with coordination of care and selecting a managed long-term
care agency. We would've been lost without them. – Ellen D.

Such a relief to know my mother-in -law is in the hands of such a caring, yet professional 
law firm. Melissa Negrin-Wiener is not only a great attorney, she’s a God send as well! 

– Jessie R.

My brother-in-law recommended Cona Elder Law after having used them for his own
family. The attorney and staff were very professional and knowledgeable. Turnaround time
for the papers to be created was swift and complete; the staff were friendly and patient in
resolving any issues and questions we had. Cona Elder Law treated my mother with the

utmost kindness and respect. – Annemarie M.

I have had the pleasure of working with this law firm for many years. Not only are they
extremely talented legal advocates, they put their hearts into their work. Cona Elder Law is 
a visionary firm and they are always on the lookout for ways to give back to their audience. 

Not your everyday firm for sure. Keep it up guys, Long Island thanks you. – Greg D.

This is one of the top Elder Law firms on Long Island. They dealt with a very 
sensitive family matter with my elder parent with great compassion. 

Melissa is absolutely wonderful! – John S.

Jennifer Cona and her staff helped me complete all the necessary forms and move all the
assets into only my father’s name. In my mind, there was no way we could have done any

of that ourselves. I can only thank Jennifer over and over for her services. – Jim G.
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Asset Protection
Medicaid Planning 
Home Care Coordination
Guardianships 

In practice for over two decades, our award-winning attorneys at Cona Elder Law are 
leaders in the field. Our mission is to inspire and empower older adults to embrace aging 

with support and resources through a holistic approach to Elder Law.
 

We are known for keeping our clients and the public informed in these ever-changing areas 
of the law, making us the go-to Elder Law and Trusts and Estates Law firm on Long Island.

631.390.5000 
conaelderlaw.com
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Estate Planning 
Estate Administration
Estate Litigation
Veteran Benefits
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